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ZONING BOARD OF APPEALS

SPECIAL MEETING – JUNE 12, 2012

(Time Noted – 7:00 PM)

CHAIRPERSON CARDONE: I’d like to call the meeting to order. First I’d like to mention a change in the agenda. On the application of Code Compliance Department, I have a letter from Gerald Canfield: As of this date the Code Compliance Department wishes to rescind the request submitted to your department on March 16th, 2012 requesting an Interpretation of the above mentioned floor plan submitted. The applicant having submitted revised plans with non structural interior wall modifications. So that will not be on the agenda this evening it has been rescinded. 

The purpose of tonight’s meeting is to render a decision on the application of Families for a Better Town of Newburgh, Robert Trent, Clarence Brown and Rosalie DeAngelo. The Board Members had requested legal guidance from our attorney and may have questions regarding this. Do we have any legal questions for Mr. Donovan?

Ms. Drake: Yes.

Chairperson Cardone: In that case, we will take a short adjournment to confer with Counsel regarding legal questions. I would ask you in the interest of time to please step out into the hallway and we’ll call you back in shortly.   





(Time Noted – 7:03 PM)

----------------------------------------------------------------------------------------------------







    (Time Noted – 7:29 PM)


Chairperson Cardone: The Board is resuming its meeting. There are a number of issues that our Counsel has asked us to address in making a decision and one of the first issues is the threshold issue…first we have to do attendance, sorry. Roll call please. 

PRESENT ARE: 



GRACE CARDONE



JOHN MC KELVEY



BRENDA DRAKE



RONALD HUGHES



MICHAEL MAHER



JAMES MANLEY

ALSO PRESENT:



DAVID A. DONOVAN, ESQ.



BETTY GENNARELLI, ZBA SECRETARY







(Time Noted – 7:30 PM)


ZBA MEETING – JUNE 12, 2012                             (Time noted - 7:01 PM) 



CODE COMPLIANCE DEPARTMENT
5266 ROUTE 9W, NBGH


     





(SANTA MONICA HOLDINGS, LLC)

 





(20-2-30.21) B ZONE

Code Compliance is asking for an interpretation of Zoning Code Section 185-3 definitions; word usage: “eating and drinking”, “accessory” and “use”; Section 185-10, utilization of use table; B-District Table of Use and Bulk Requirements.   

Chairperson Cardone: We have a letter from Gerald Canfield the Supervisor of the Code Compliance Department dated June 5, 2012. Re: Santa Monica Holdings As of this date the Code Compliance Department wishes to rescind the request submitted to your department on March 16th, 2012 requesting an Interpretation of the above mentioned floor plan submitted. The applicant having submitted revised plans with non structural interior wall modifications. So this application has been withdrawn from the agenda. 

PRESENT ARE: 



GRACE CARDONE



JOHN MC KELVEY



BRENDA DRAKE



RONALD HUGHES



MICHAEL MAHER



JAMES MANLEY

ALSO PRESENT:



DAVID A. DONOVAN, ESQ.



BETTY GENNARELLI, ZBA SECRETARY







(Time Noted – 7:02 PM)


ZBA MEETING – JUNE 12, 2012    (Resumption for decision: 7:30 PM) 



FAMILIES FOR A BETTER TOWN
5266 ROUTE 9W, NBGH


   OF NEWBURGH (ROBERT TRENT,
(SANTA MONICA HOLDINGS, LLC)

 CLARENCE BROWN & ROSALIE DE ANGELO)
(20-2-30.21) B ZONE

Applicant is seeking an interpretation of the ordinance as well as the reversal of determinations made by the Code Compliance Department which determinations are set forth in a letter to the Planning Board dated August 5, 2010 regarding the matter of Santa Monica Holdings LLC as well as the reversal of the determination of the Code Compliance Department to permit site work to commence on the premises identified herein and the determination not to issue a Stop Work Order in connection with said work.           
Chairperson Cardone: The first issue is may the appeal be taken from the Code Compliance letter of August 5th so that is the very first thing that we have to look at is the letter that we received or that the Planning Board received and then also the subsequent letter from Mr. Canfield to the Board.

Mr. Manley: I think for me the hardest thing for me to get by is that first letter a…in testimony and the subsequent letter of Code Compliance reiterated to this Board that that letter was in no way a requirement or a decision or an interpretation and that’s exactly what the…the applicant has stated is that letter was one of those, a requirement, an interpretation and I honestly in my mind in reading it and I’ve read it a number of times and I don’t, in my mind, believe that that’s what the Code Compliance’s intent was…was to give a decision or interpretation. So that’s…that’s really the most difficult part for me to get over. If I can’t get through that letter then I can’t get to the rest of the decision. 

Chairperson Cardone: Do we have any other thoughts on this letter, either the letter of the 9th (5th) or the subsequent letter of the 24th of April?

Ms. Drake: The a…August 5th letter is basically just stating what the Code Regulations are for an eating and drinking establishment and a…based on the other information submitted with the Building Permits he is just taking that information as to what the building was used for based on the information at the…at the Building Department’s office.  

Mr. Donovan: If I can, Mr. Canfield is not here tonight, my memory is a…that there may have been a request from the Planning Board for some guidance from Code Compliance that request for guidance was met with Mr. Canfield’s letter of August 5th which is amplified in his letter of to the ZBA on April 24th where he says that his letter was simply a factual one of enforcement history, did not reach the letter of the Zoning Law a…it is only through the…and I’ll quote now, ‘it is only through the Planning Board’s decision process and my attendance during those meetings’, meaning Planning Board meetings, ‘that the applicant and the owner both seek to give the statement greater meaning, greater meaning’ and then he goes on to say in a later paragraph ‘the Code Compliance Department has no objection to them doing so’.  If that provides clarification or...I’m not sure but I think that’s I think a full statement what the record is regarding the August 5, 2010 letter. 

Chairperson Cardone: Jim, I…I agree with you and when I first went through…I went through this several times I had the same interpretation that you did. I do think though that there’s another way of looking at it when you say that he…every…it seemed to me that everyone gave it the same interpretation though. The Planning Board gave it an interpretation, the a…applicant gave it an interpretation, the a…building owner gave it the same interpretation; everyone gave it the interpretation that it was a decision. So, you know I think we can look at it both ways if you just look at that letter itself a…then I…I say looking at that letter and just looking at that letter I don’t see that as a decision or an interpretation. But then looking at how it was used it throws a different light on it and I can see the reason for him writing as he did because what he had in his record was a Building Permit from 1991 that showed alterations to an existing restaurant, bar and restaurant. 

Mr. Manley: Well I would say let’s proceed with the second item.

Chairperson Cardone: Do we have any other comments on this? Okay, the next item that we should consider is do the applicants have standing? Do we have…?

Mr. Maher: I think based on the a…location of the building and the fact that these are all residents of the area a…my opinion as they…they do actually have a…a standing. The fact that they could be a…could have issues arise, obviously the size of the building they are putting up, the increasing the size, the traffic end of it a…you know, you’re going, you’re building it three or four times the current size I, in fact, do think they have standing. 

Chairperson Cardone: Do we have any other comments on the standing?  

Mr. McKelvey: I have to agree with what Mike says.

Mr. Hughes: Counsel? On the standing issue, the size of the building or an expansion or anything of that nature really doesn’t have anything to do with standing does it?

Mr. Donovan: I’ll give you the classic lawyer’s answer Ron which is, it depends. Mr. Manley has, if I could ask for the case back, has taken the case from my file that a…I think both attorneys have spoken about. It’s a case called Sun-Brite Car Wash and it’s a Court of Appeals case on standing from back in 1987 a…but basically what it says is that a…you can draw an inference. I’ll…I’ll quote here, ‘a person with property located in the immediate vicinity of the subject property will be adversely effected in a way different from the community at large, loss of value of individual property may be presumed from depreciation of the character of the immediate neighborhood’. It goes on to say, ‘an allegation of close proximity alone may give rise to an inference of damage or injury that enables a nearby owner to challenge a Zoning Board decision without proof of actual injury’. There is also a second part of the standing test and in my letter to you of June 7th I recite the second part but it says the petitioner, here the applicants, must also satisfy the other half of the test for standing to seek judicial review, the same standard in front of our Board, that the interest asserted is within the zone of interest to be protected by the statute at issue. So there is a test a…and…and the issue is whether or not the applicants in this case fall within that test. Those are the parameters of the test, the size of the building, the fact that a larger building in closer proximity a…may be a factor…it is for Mr. Maher, you know, it…it’s a factor that could be considered in rendering you’re decision in that regard deciding whether the applicants have standing.

Mr. Hughes: Could you read back that part about affecting the whole community or a part in the second…?

Mr. Donovan: Well it has to affect the applicants in a way that’s different than the community at large.

Mr. Hughes: And has the applicant displayed that?

Mr. Donovan: That’s not for me to decide. I don’t get a vote.

Chairperson Cardone: I believe it has.

Mr. Donovan: I can tell you what the law is. I can’t tell you how to vote on it though.

Mr. Hughes: In what way, Grace?

Chairperson Cardone: Well they live closer to it, for instance, than I do a…so they are going to be more affected by it than, I’m a member of the community, you’re a member of the, are they more affected than other members of the community that don’t live in the vicinity? I would say yes they are. 

Ms. Drake: Even the ones that may live in the community but just drive by on 9W that don’t up into the development.

Mr. Manley: Well there was also testimony of one of the residents that indicated that the Town had changed the traffic pattern. That the street used to…they used to be able to exit a different part of the street where they wouldn’t have to go past the establishment but when the area was developed and changed they eliminated that and you can no longer go out that way. So now you’re kind of forced to have to go out the other way so that in itself, you know, creates a situation where, you know, they’re going to be more impacted and more effected by that now than they would have been if they could have exited a different way. So…

Mr. Hughes: Is it what you’re saying that there’s a one-way street now that wasn’t there before in that area? 

Mr. Manley: Correct.

Mr. Hughes: Where?

Mr. Manley: Its one of the new developments that went into the back. I don’t know Ron exactly which one.

Mr. Hughes: But…but the one-way streets don’t come out on 9W. I was out there and I’m looking around trying to see…

Mr. Manley: I don’t know if it’s McCall Place that now you can only go in, you can’t come out. I don’t know exactly which one it is but there is one that the Town changed it. I know for certain.

Mr. Hughes: I’m really not clear on what you’re answering me with. I went in by the club, I made a left on the next street and I came back out by the children’s place there…the…

Mr. Manley: It’s actually down by Del’s Deli, further down by Mary Jane’s, right around by Mary Jane’s there’s one where you can only go in, you cannot and you go into the development

Mr. Hughes: By Del’s Deli, that’s a half a mile down the road.  

Mr. Manley: That whole development in the back, Orchard in the back, that all now is…comes in through the back there. I mean, Jerry is not here, you could…you could ask him what street it is but I don’t…

Mr. Hughes: Where…where do they go in to get back to there where they have to go on that one-way street coming out? All the way by the river, no?

Mr. Manley: No.

Ms. Drake: The e-mail sent by a…Jeffrey Karitis to Councilman Piaquadio says the other issue is that we’re forced to exit our community on a street as the Town made Filiberti a one-way street after our road became a Town road. Can you tell me how we can petition to have that road connects to McCall and Hopeview Court a two-way street so as when we purchased our house…so as to the way they purchased their house in 2007? So they are stating they can only go in and out one-way.

Mr. Manley: So that’s McCall? McCall is one of the streets.    

Mr. Hughes: And can you access those houses from McCall by any means? Because you’ve got a one-way street coming out of McCall?

Mr. Manley: In. 

Mr. Hughes: One-way going in?

Mr. Manley: You can into the development, the Filiberti development in the back, you can go in through McCall but you cannot come out. So the only way to come out is through the other street that is up in the front that now is going to border the property in question that we’re here about tonight. I mean, I…I agree with Mike that there is standing. My issue is getting past that letter. I think Grace made some points. You can look at it, you know, both ways.

Chairperson Cardone: You can look at it both ways.

Mr. Manley: Correct.

Chairperson Cardone: Because I know I’ve looked at it both ways so…

Mr. Hughes: All right but then there’s another a…factor if you will with standing and that includes the fact that it has to be filed within the right amount of time.

Chairperson Cardone: That goes to timeliness. Right now we’re just taking about standing, you know, I wanted to get everyone’s thoughts on that issue before we move on to the a…timeliness issue.

Mr. Hughes: Well that’s the next subject matter here.

Chairperson Cardone: Right so do we have any other thoughts on the standing issue?


Mr. Hughes: You can’t have one without the other. You’ve got to have them both, you’re going to…

Chairperson Cardone: Well you do have to have them both…

Mr. Hughes: Okay.

Chairperson Cardone: …that’s correct, right. So you want to move on to a discussion on the timeliness? 

Mr. Hughes: Well I think it’s a mute point…

Mr. Donovan: Well I think you could have one without the other; you could have standing but not make a challenge in a timely fashion.

Mr. Hughes: Or you could not have standing and file it in the right…   

Mr. Donovan: Well that doesn’t matter.

Mr. Hughes: Yeah, well I…I read some papers here that have dates on it and affidavits and stuff and it doesn’t jive. 

Chairperson Cardone: Could you give an example?

Mr. Hughes: Is it proper in this forum to name people and dates and all that or a…?

Chairperson Cardone: It’s a part of the record; whatever you were given is part of the record.

Mr. Hughes: I…I read through some petitions that had dates signed after peoples names on a certain date which wasn’t within that frame. 

Mr. Maher: Yeah, I concur with Mr. ...Mr. Hughes a…one of my issues on the timeliness part of it is the fact that a…we did receive some a…affidavits that were signed and statements made pertaining to one date when in fact a…signatures appeared on petitions prior to that date which would not a…be in sync with the timeliness aspect of it.  

Mr. Hughes: You can’t make the clock run backwards; somebody did something they shouldn’t have done.

Mr. Maher: Not to go back too far but Jim, just to…on the issue of a…you know, is an appeal allowed from the Code Compliance letter on August 5th? I know your concerns there but just, you know, just for the record the fact is that both counsels did agree, in fact, it was a decision or interpretation. So not only the plaintiff but Mr. Cappello agreed that, in fact, it was a decision or interpretation. So there’s no a…there’s no discussion as far as how both counsels feel on the…on that particular item. 

Mr. Hughes: And if both counsels were incorrect in their opinion on that note then where does it float? 

Chairperson Cardone: That would be our decision.

Mr. Hughes: Yeah. I…I don’t…I don’t see it the way either of them called it. I, to me, it’s not a requirement or a decision or a determination or an order. It was a directive or something to give somebody some guidance with, the way I see it. I agree with Mr. Manley, I don’t know if I can get past the letter. There’s a lot of holes in this hunk of cheese here.  

Chairperson Cardone: Any other thoughts on the timeliness?  

No response.

Chairperson Cardone: Okay, before a…we’ve had different thoughts on the a…threshold issues. Before we could then get to the substantive issues I think we really have to decide whether or not the threshold issues have been met. And a…if…if anyone feels strongly on any of those issues one way or the other and is ready to make a motion on any of them then a…we’ll start with the may appeal be taken from the Code Compliance letter of August 5th?

Mr. Maher: I’ll make a motion that it does in fact meet, Jerry’s letter does in fact or is in fact a requirement, decision or an interpretation.

Mr. Donovan: Well, let me…let me ask this question first. And it’s up to the Board however you are going to decide this but I think we don’t necessarily need to make the motion in favor of…of…of that item or a item. If you want to make a motion, if anyone is inclined to make a motion and I’m not saying that you have to be, to deny the application based upon any of these procedural issues now would be the time to do that. 

Chairperson Cardone: Do we have a motion to that effect on any of these issues before we move on?

Mr. Hughes: Counsel, is this 267-B excerpt on page 2 the Law in its entirety? 

Mr. Donovan: Page 2 of what?

Mr. Hughes: Of the June 7th letter?

Chairperson Cardone: Page 2. 

Mr. Hughes: Page 2.

Mr. Donovan: No. Section 267-B of the Town Law encompasses a number of factors. I simply quoted to you that provision and if you want it Ron, bear with me I think I have a copy of it with me, that speaks to the issue a…that provides that we may, we being the ZBA, reverse or affirm wholly or partly or may modify the order, requirement, decision, interpretation or a determination appeal from… There are a number of other items that are covered a…in 267-B of the New York State Town Law. But I don’t seem to put my hands on it right now. Is there anything in specific that you wanted to know?

Mr. Hughes: Well, the fine tune details usually tell all the stuff and I was wondering if that was it in its entirety. 

Mr. Donovan: No.

Chairperson Cardone: Now I’m going to ask again, otherwise we will move on if we have a motion based on any of the threshold issues to deny the application? Am I to understand then that it’s the feeling of the Board, at this time, that those issues have been met? Or just that you’re not ready for a motion? 

Mr. Manley: Mike and Ron do you have issues with respect to timeliness? Is that…?

Mr. Hughes: I have issues in each one of these subject categories here that doesn’t make a complete pie...

Mr. Manley: Which is…what in the area of timeliness is your issue and…?

Mr. Hughes: The cutoff date for when the papers were to have been filed by is one of them, the rearranging of chronological events of when people signed petitions and affidavits and a…here for example, Mr. Canfield says that his August 5th letter ‘was simply a factual statement of enforcement history and that it did not reach the letter of the Zoning Law’ in quotes. Mr. Canfield does go on to say however, that the Code Compliance Department has no objection if the letter is viewed in context of the Planning Board’s subsequent actions. So to me, it’s hard for me to wrap my head around this and say that everything is okay here when there is flaws throughout. This thing is just fraught with flaws everywhere you look there is something missing or something that is not so. 

Mr. Manley: But then Grace brings up the other point which is a valid point that the other Boards and everyone else relied upon that letter in making their decisions. So you have the two…

Mr. Hughes: Well I understand that but if we have a parlay of mistakes that were made and the third man in continued it on that’s why this is going on here.

Mr. Manley: And Mike brings up the point that the two attorneys don’t dispute that it was an interpretation and a decision.

Mr. Hughes: Well I’m sure both of those gentlemen have made a mistake singularly and…

Mr. Manley: We can still come up with a differing opinion than the attorneys but…

Mr. Hughes: Yeah. I…I…its hard for me to wrap my head around this and say that this is pure, that this is clean. There’s just…I think that the problem is is that everybody was lied to their whole lives that there’s two sides to every story, there three sides to every story.

Chairperson Cardone: Three sides.

Mr. Hughes: There’s this side of the room and there’s that side of the room and there’s a middle line of truth down the middle that nobody wants to refer to because it doesn’t embellish their position. Now I don’t know if they think we can’t read or somebody is not paying attention but there’s a lot of flaws in here.

Chairperson Cardone: That’s why we have to look at it in legal terms.  

Mr. Donovan: Look, here is the issue; we have three areas of procedural concerns. If…if the Board feels that either of those three, any one of those three have not been met then that’s grounds for denying the application. The reason I said what I said to Mike before is if you feel that they’ve all been met then you don’t need a motion, you go on to the substantive discussion. 

Mr. Manley: I’m getting the read from the Board, and this is just what I’m getting the read that everybody has different issues with different parts of it. That’s I think where, I think that’s where the whole Board is at. For example…

Chairperson Cardone: Right.

Mr. Manley: …my issue might be with the threshold issue. Ron’s issue might be timeliness a…Mike’s issue might be standing so I don’t think that we…we’re all having a hard time getting past but in different areas so I think that’s…that’s where, you know, I’m okay with…for example, I think they have standing but my issue is with…with the letter but with what Grace is saying I can kind of understand and appreciate the position that she has…a but then we get to the position of threshold and Mr. Hughes obviously has issues with threshold or I’m sorry, with a...timeliness.

Mr. Hughes: Oh I’ve got an issue with almost every subject here.

Chairperson Cardone: He has an issue with all three but a...

Mr. Donovan: At some point the…

Chairperson Cardone: …right…but at some point we have to a…find out how everyone, you know, feels so that we can have some kind of a vote on it.

Mr. Donovan: Right at some point in time the deliberative process needs to become the decision making process.

Mr. Maher: Well if we can’t get past A, we don’t go on to B...

Chairperson Cardone: Right. 

Mr. Maher: …in my opinion.

Mr. Hughes: That’s basically, yeah.

Mr. Maher: So as a…you know…

Mr. Manley: And we could be here a long time because I could pose a motion that I don’t believe that, you know, that the…that Jerry’s letter was not an order, requirement, decision and to deny the application and they may vote that they don’t agree with me, so then throws that out the water so we could be motioning potentially all night here with…until we come to a consensus whether or not…

Chairperson Cardone: But could the vote not be that a…the threshold issues and everyone may be thinking a different part of it hasn’t been met but the fact that any part of it…

Mr. Donovan: No, no, I would advise against that because then you don’t know, there’s no basis in the record for what your decision is based upon. If for example, this is only for example, that someone on the Board decided that there was not proper notice, I’m sorry I misspoke, that the a…application was not timely then I would suggest a motion that the applicants had either actual or constructive notice prior to December 26, 2011 and as a result their application is not timely. You can’t have a record where you say for a whole bunch of reasons we don’t think this can forward and not articulate those reasons.

No response.

Mr. Donovan: Now on the other hand if you think they’ve…they’ve solved those we don’t need to sit in silence we can move on to substantive issues.

Mr. Manley: Ron, can you share again your concerns with timeliness specifically? Is it…is it all of the ones, all of the individuals are untimely, or just some of them or…?

Mr. Hughes: It’s not all of them and you know, there was a week when people knew and there was a delay in time and then there was an affidavit and signatures on petitions that didn’t add up. We went through this with a fine tooth comb there was a lot of reading. There was ten pounds of stuff to read and you know, to me between what they’re trying to push on this letter from Jerry and the standing and the timeliness of the appeal I would have to say that I’d move to deny the application and let it, let the chips fall where they may. I’m looking for a second.

Mr. Donovan: All right, just to make sure deny the application on what grounds?

Mr. Hughes: That it’s not all together, that the timeliness wasn’t filed in the right time and that the letter from Jerry even though that you keep going over that both of the attorneys agreed that that was that type of letter, I don’t see it that way. I see it in a different light altogether. 

Ms. Drake: I’ll second the motion on the, at least for the timeliness because they were, we did have testimony that they did start construction in November and there was activity going on on the site in November and if people didn’t look out to find out what that construction was in November when its on…when it started then they weren’t timely in that sense.

Mr. Donovan: Let me…

Chairperson Cardone: Are you amending your motion Ron to just address the timeliness issue?

Mr. Hughes: Well I…I’ll either amend it or segment it to where we can cover all of this.

Chairperson Cardone: I…I think that…

Mr. Donovan: Well if it…I’m sorry to interrupt, let me just…

Chairperson Cardone: I think you were going to say what I was going to say.

Mr. Donovan: Well then you go first.

Chairperson Cardone: No, go ahead.  

Mr. Donovan: If the letter is not a determination that’s appealable then you can’t say the challenge is untimely. Okay? So, if you’re motion is…but you have to restate your motion or withdraw your prior motion, if you think its not timely my suggestion again is that you determine that the applicants had neither constructive nor actual notice a…or had, I’m sorry, let me restate that, had constructive or actual notice prior to December 26, 2011 and therefore their application is not timely.

Mr. Hughes: I’ll move it that way and delete what I said about the letter.

Ms. Drake: I’ll second the motion on the timeliness, yes.

Mr. Manley: Discussion, I a…I go back to the letter, the first letter but obviously that’s an issue that is mute at this point if the Board feels that the letter is…that Jerry’s letter was a decision or interpretation I’m willing to accept that and then move on to the threshold issue or the timeliness issue at this point. 

Chairperson Cardone: Any other comments on the timeliness issue? John do you have anything on that?

Mr. McKelvey: No, I kind of agree with the two.

Chairperson Cardone: So in other words the…speak into the microphone before Betty yells at me…on the timeliness issue we’re looking at that solely on the basis of whether or not the applicants knew or should have known before December 26th that some type of construction was going on on that site.

Mr. Donovan: Or that they knew the nature of the approval, the nature of Jerry’s letter because that that’s…their saying that’s when they discovered what was in Jerry’s letter, the appeal was filed February 24, 2012 

Chairperson Cardone: But…

Mr. Donovan: And they have sixty days. 

Chairperson Cardone: No a…they didn’t, I don’t believe that’s what they…they knew about Jerry’s letter. Let me go back…

Mr. Donovan: Well, that’s…well, no…it has to be filed within sixty days. It was filed February 24th.  That’s the date of the application.

Chairperson Cardone: Right. But if we’re looking at the letter, they didn’t know about the letter until I believe it was…I thought it was January. 

Mr. Maher: But there should have been knowledge of the construction prior to that.

Chairperson Cardone: But that’s what I‘m saying.   

Ms. Drake: Right.

Chairperson Cardone: I think its, to me, its two separate…two separate issues.

Mr. Donovan: The…the appeal is to reverse the determination of Jerry’s letter of August 5, 2010. That means they needed to know actually or constructively of the content of Jerry’s letter August 5, 2010 a…within sixty days of February 24, 2012 or the appeal is not timely.

Mr. Maher: And I believe based on the attendance at the December 19th meeting, the Town Board meeting, there was plenty of knowledge as something was going on there based on the evening the way what occurred that evening and the subsequent formation of the Families for a Better Town of Newburgh. 

Mr. Hughes: The signatures on the petitions indicate that they knew and that they should have filed it in time. Some of them were as early as the 23rd, the same people.

Ms. Drake: Some people knew about it on June 11th a…December 11th by an e-mail.

Mr. Hughes: And there were some on the 19th that showed up as well. 

Ms. Drake: So they knew what construction was going on on site, they didn’t necessarily know about Jerry’s letter but they knew of what was approved by the Planning Board and being constructed. 

Mr. Donovan: Grace, if I could just…let me read from the minutes of the March 22, 2012 meeting where I stated ‘the application was filed to the…with the ZBA on February 24, 2012’, Ms. Ingram from Mr. Golden’s office indicated ‘yes’ and I said, ‘if you dialed back sixty days that’s December 26th so if there was notice prior to then, that’s a problem’. Ms. Ingram, ‘yes, that’s a problem’.

Mr. McKelvey: And according to the petition some of them were signed before the 26th.

Ms. Drake: Correct and they presented it at the meeting at December 19th.  

Chairperson Cardone: I agree that…I agree that it was not timely as far as the construction or whatever was happening on the site but I’m having a problem with the timeliness as pertains to the letter.

Mr. Hughes: Which letter are you referring to? 

Chairperson Cardone: To the letter from Mr. Canfield.

Mr. Maher: Which one?

Mr. Hughes: August 5th?

Chairperson Cardone: Right.

Mr. Hughes: Well that’s ancient history, I mean; the conclusion is that you had to know construction was going on not so much who wrote a letter or what the date of the letter was. Counsel?

Mr. Donovan: Well the issue with constructive notice is would a reasonable person make reasonable inquiry as to what was going on that...that’s the issue. Certainly, I mean, if…if, by the way if this was all simple and clear cut we wouldn’t be here for so long.

Chairperson Cardone: Right.

Mr. Donovan: Certainly counsel for the applicant has put evidence in the record that indicates that certain named parties indicate that they had actual notice of what was going on at the club on January 26, 2012 and February 12, 2012. The issue for this Board is whether or not they had actual or constructive notice prior to a…sixty days prior to February 24, 2012. I think some people think yes and obviously other people think no and…and that’s what happens.

Mr. Maher: Well I mean I, you know one of the indications that I look at is…is we go back to the e-mail from December 11, 2011 from Jeff Karitis to Gil Piaquadio and the first line explicitly states that we’d like to speak to regarding the strip club on 9W and DeVito Drive, we recently found the club was expanding to 6000 sq. ft. and the current building is going to become a sex porn store. That was December 11th obviously there was enough community uproar to warrant the showing at the meeting on the 19th. For good or bad it still doesn’t fall within the sixty days of February 24th.  

Chairperson Cardone: Right, the 19th would be sixty-two day.

Mr. Maher: No, it would actually be longer than that because to the twenty-six is...no, I’m sorry it would be sixty-two?  

Chairperson Cardone: Sixty-two, I believe. 

Mr. Maher: Either way.

Chairperson Cardone: Right, it’s over sixty.    

Mr. Maher: Right, so that’s my biggest issue with the timeliness because of the fact that numerous people did know about it, the fact that, you know, the e-mail was sent out, the showing a…was at the Town…Town Board meeting. Obviously it was…it was quite a few residents that were upset about what was going on there and the fact that, you know, unfortunately the…the application being filed on the 24th of February it just doesn’t fall within the guidelines of the law.

Ms. Drake: If they didn’t have the timeliness, if the did file it timelessly, in a timely manner then we could look at what we felt whether Jerry’s letter was an interpretation or not but because they didn’t file it in a timely manner we don’t need to look at whether they knew about Jerry’s letter or not…excuse me, or not. That’s how I interpret…interpreting it.

Chairperson Cardone: Okay, do we have any more discussion? Are we ready for a vote? We have a motion; we have a second, okay.

Mr. Maher: Can you read back what the motion is, Dave?  

Mr. Donovan: Well I think…listen, I…I don’t want to get involved, in terms of the date, if I understand the motion correctly…

Chairperson Cardone: That came from Ron.

Mr. Donovan: …that the application is not timely because the applicants had actual or constructive notice more than sixty days prior to February 24, 2012. Right? That’s the motion?

Chairperson Cardone: That’s the motion, yes.

Ms. Drake: Yes, it is.

Mr. Manley: And based on Ron’s motion, his motion is to deny the application.

Mr. Donovan: So a yes vote would be to deny the application…

Mr. Manley: Correct.

Mr. Donovan: …as being untimely.

Chairperson Cardone: Okay.

Ms. Gennarelli: Roll call?

Chairperson Cardone: Please.




John McKelvey: Yes




Brenda Drake: Yes




Ronald Hughes: Yes




Michael Maher: Yes




James Manley: No




Grace Cardone: No

Chairperson Cardone: And the vote is?

Ms. Gennarelli: Four – two. Four yes, two no. 

Chairperson Cardone: The motion is carried. Do we have any other business for this evening? 

No response

Chairperson Cardone: A motion to adjourn?

Mr. Hughes: So moved.

Chairperson Cardone: Second?

Ms. Drake: Yes.

Chairperson Cardone: All those in favor?

Aye All

Chairperson Cardone: Opposed.

No response.

Chairperson Cardone: The meeting is adjourned.
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